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IN THE SUPREME COURT OF THE STATE OF UTAH

BOARD OF EQUALIZATION OF
SALT LAKE COUNTY, STATE OF
UTAH,

DOCKETING STATEMENT

Petitioner,
-v-

Docket No

SINCLAIR OIL CORPORATION,
d/b/a LITTLE AMERICA HOTEL
COMPANY; and UTAH STATE TAX
COMMISSION,

4100%

State Tax Commission
Appeal No. 89-0536
Account No. 15-01-477-001

Respondents.

Petitioner

respectfully

submits

the

following

docketing statement pursuant to Rule 9 of the Utah Rules of
Appellate Procedure.
1.

Petitioner seeks review of the final decision of

the Utah State Tax Commission dated April 13, 1990, and of the

denial of the Petition for Request for Reconsideration filed
May 3, 1990, and denied January 7, 1991.

The petition for

Request for Reconsideration was denied on January 7, 1991, the
Petition for Review of Agency Action was filed on February 6,
1991.
2.

The

specific

rule

or

statutory

authority

that

confers jurisdiction on the court to decide the Petition for
Review of Agency Action is §63-46b-16, Utah Code Ann. (1988),
and Rule 14 of the Utah Rules of Appellate Procedure.
3.

This petition is to review an order of the Utah

State Tax Commission denying the request for

reconsideration

and the modification of the final decision entered in the above
matter.

The

findings

of

facts material
the

Tax

to

this

Commission

as

consideration
it

relates

are

the

to

the

determination of expenses of the Respondent Little America, in
particular, the Rooms Departmental Expense, Property Operation
and Maintenance Expense, and Reserves for Replacement Expense
categories.
Salt

Lake

County,

through

its

expert

witnesses

contended that the Rooms Departmental Expense of Little America
exceeded the national averages for similar hotels by $700,000
to $800,000.

The taxpayer's expert witness corroborated this

determination.

Salt Lake County presented evidence that Little

America included rooms repairs and maintenance expenses in this
category.

The

facts

evidenced

-2-

that

rooms

repairs

and

maintenance
Operating

expenses
and

usually

Maintenance

are

placed

Expense

in

category.

the

Property

However,

the

expert witnesses for the County and Little America agreed that
Little America's

Property Operation

category

the national

was

at

experts considered

and Maintenance

averages.

Thus

the

Expense
County's

the rooms repairs and maintenance expense

item, which Little America had included in Rooms Departmental
Expenses, as actually Reserves for Replacement Expenses.

The

expert witnesses of the County and Little America addressed and
accounted for the discrepancy in the Rooms Departmental Expense
catagory differently.

The County's appraiser did not reduce

the Room Departmental Expense but adjusted for the excessive
expense
category.

by

not

adding

Little

a

Reserves

America's

for

expert

Replacement
reduced

the

Expense
Rooms

Departmental Expense category by $700,000, but added a Reserves
for Replacement Expense of $444,000.

Little America's actual

expense statement did not include a Reserve

for Replacement

Expense category.
Contrary to the adjustments of the expert witnesses,
the

Tax

Commission

Expense item.
Little America
category.

did

not

adjust

the

Rooms

Departmental

It used the actual Rooms Departmental Expense of
and added a Reserves

for Replacement Expense

By failing to account for the excess in the Rooms

Departmental Expense category, as did the appraisers for both
parties, the Tax Commission has increased the actual expenses

-3-

of

Little

America

by

the

addition

of

the

Reserves

for

Replacement Expense category or by failing to reduce the Rooms
Departmental

Expense

category.

This

substantial evidence before it.
exhibits

submitted

is

contrary

to

the

Based on the testimony and

by the parties, petitioner

contended

the

findings of fact should have been adjusted.
4.

The issues presented by this Petition are whether,

based on all of the evidence in support of the Tax Commission's
findings, the Tax Commission's findings of fact as to the Rooms
Departmental
evidence

Expense

presented

category

and

are

thus

not

rules

or

inconsistent
supported

by

with

the

substantial

evidence.
5.

Statutes,

cases

believe

to

be

determinative are §63-46b-16, Utah Code (1988); and First Nat'1
Bank of Boston v. Co. Bd. of Equalization, 799 F.2d 1163 (Utah
1990) .

DATED this

day of February, 1991.
DAVID E. YOCOM
Salt Lake County Attorney

MARY ELLEN SLOAN
Deputy County Attorney
BILL THOMAS PETERS
Special Deputy County Attorney
Attorneys for Salt Lake County
jp;713+
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CERTIFICATE OF MAILING

I hereby certify that I mailed a true and correct copy
of the foregoing to the following, postage prepaid this
day of February, 1991.

Louis H. Callister, Jr.
and Dorothy C. Plesche
CALLISTER, DUNCAN & NEBEKER
Attorneys for Sinclair Oil Corporation
d/b/a Little America Hotel Company
10 East South Temple
Suite 800
Salt Lake City, Utah 84133
Bill Thomas Peters
Attorney at Law
9 Exchange Place Suite 400
Salt Lake City, Utah 84111
R. Paul Van Dam
Utah Attorney General
236 State Capitol Building
Salt Lake City, Utah 84114
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BEFORE THE UTAH STATE TAX COMMISSION

SINCLAIR OIL CORPORATION,
dba LITTLE AMERICA HOTEL CO.,
Petitioner,

)

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND FINAL DECISION
Appeal No.

COUNTY BOARD OF EQUALIZATION OF
SALT LAKE COUNTY,
STATE OF UTAH,

)

Respondent.

)

89-0536

Serial No. 15-01-477-001

STATEMENT OF CASE
A formal hearing in the above-captioned matter was held
on December 12, 13, 14, 1989, with G. Blaine Davis, Commissioner
and Paul F. Iwasaki, Hearing Officer, hearing the matter for and
in behalf of the Commission.
Lewis H. Callister Jr. and Dorothy C. Pleshe, attorneys
with Callister, Duncan & Nebeker appeared for and in behalf of
Sinclair Oil Corporation, dba Little America Hotel Company and
Bill Thomas Peters, of Kinghorn, Peters, Styler and Probst, and
Mary Ellen Sloan, Deputy Salt Lake County Attorney, appearing for
and in behalf of the Salt Lake County Board of Equalization.
Witnesses were sworn in and testified and written exhibits were
received.

Mr. James W. Hire and Mr. Kenneth Y. Knight testified for and in
behalf of Little America.

Mr. George Christopolos and Mr. David

Wayne Evans, Jr. testified for and in behalf of the Salt Lake
County Board of Equalization.

Thereafter, briefs were filed by

each of the parties setting forth their positions on the issues
and their summarization of the hearing.

Based upon the testimony,

exhibits, arguments and briefs submitted at the hearing, the
Commission now makes and enters its:
FINDINGS OF FACT
1.

The tax in question is property tax.

2.

The year in question is 1988

3.

The property in question is the Little America Hotel

and related facilities located in Salt Lake City, Utah between
Main Street and West Temple, and between 5th and 6th South Streets.
4.

The facility consists of approximately 850 rooms,

together with the convention facility, coffee shop, dining room,
gift shop, and other related facilities.

The property contains

three different types and standards of rooms: economy units,
standard units, and tower or luxury units.
5.

The hotel and room facilities have operated at

approximately a 70% occupancy rate in the recent past years, and a
70% occupancy rate is a reasonable stabilized occupancy rate to
use in valuing the property.
6.

The income approach to valuation is the appropriate

method to be used to determine the fair market value of the
facility.
-2-

7.

A holding period of ten years is applicable to the

subject property and was used by the appraisal witnesses for both
parties.
9.

Both parties have challenged the ability of the

other party's primary witness to testify.

Salt Lake County

challenges the ability of Mr. James W. Hire to give valuation
testimony because of his lack of an official designation by an
appraising organization, whereas Little America challenges the
ability of David Wayne Evans, Jr., to testify because of his lack
of personal experience with the hotel and motel industry.

At the

hearing, the objections to the admissibility of the testimony were
overruled, and the testimony was received.

It is clear that Mr.

Evans has more formal training in appraisal work than does Mr.
Hire, and he has been certified as an appraiser by the Utah State
Tax Commission.

However, It is also clear that he does not have

as many years experience in the hotel and motel industry as does
Mr. Hire.

Mr. Hire, on the other hand, has many years of

experience with the hotel and motel industry, although he does not
have as much formal training and does not possess the same
designations as does Mr. Evans.

Based upon the Commission having

heard the testimony of each of the witnesses, the Commission finds
that both witnesses are competent witnesses
testimony in this case.

to give appraisal

It was clear from their testimony and

cross examination that each of them understands the principles
involved in appraising this type of property, and therefore, a
difference in their qualifications goes only to the weight of the
testimony and not to its admissibility.
-3-

10.

In making the appraisals on the property, the

county's witness used actual operating results for 1988, whereas
the witness for Little America used the actual operating results
but adjusted them to coincide with national averages. While
national averages are important to consider, as long as the
facility is competently managed the Commission believes that
actual operating revenues and expenses should be used unless there
is a strong showing that national averages are a better
guideline.

Therefore, for the purpose of this proceeding, the

Commission has utilized the actual operating experience of Little
America as was suggested by the witnesses for Salt Lake County.
11.

After reviewing the testimony and exhibit of each of

the parties, it is clear that the large dollar differences in
valuation occur from a different treatment of two issues, first,
the growth rates to be applied to revenues and expenses in making
a valuation on the discounted cash flow method, and, second, the
treatment of the reserve for replacements.
12.

Little America utilized a reserve for replacements

of 2% of revenues.

Their testimony is that the industry standard

is 3% of revenues, but because they spend a little more to
purchase higher quality furniture and fixtures, the furniture and
fixture items last a longer period of time so they believe that a
reserve for replacement of 2% of revenues was adequate.

The

average actual replacements for the last three years would be
approximately 20% higher than just using 2% of revenues, so 2%
appears to be a conservative figure for use for replacements. Mr.
-4-

Evans, testifying for Salt Lake County, testified that he did not
use a reserve for replacements, but assumed that the actual
expenditures for replacements was already included in the expenses
for other areas shown on the operating statement, and therefore,
he did not deduct a separate amount for reserve for replacements.
Mr. Evans Testified that he did attempt to determine whether
replacements were in fact included in with the other expense
areas, but he was not provided sufficient information to make that
determination.

Therefore, while it is understandable why a

replacement expense was not included by him in his Exhibit and his
I

testimony, it is evident that if the property is being valued on
the income approach to value, and replacements have not been
included either as an expense or as part of the capitalization or

\

discount rate, then the calculations must include a separate

X^reserve for replacements.

The Commission finds that a separate

reserve for replacements is necessary and further finds that 2% of
revenues is a reasonable amount to allocate to a reserve for
replacements.
13.

Salt Lake County used different growth rates for

income than they did for expenses, and further used higher growth
rates for the first two years.

The county used a growth rate for

income of 8% for the first year, 6% for the second year, and 4.5%
thereafter.

For expenses, the county used growth rates of 4.2%

per year for the full ten years.

Mr. Hire, testifying for Little

America, used a growth rate of 4% for the first two years and then
2% per year thereafter for both income and expenses.

The

Commission finds that the growth rate used by Little America was
too small, whereas the growth rates utilized by the county are

erroneous in using a significantly higher rate for the first two
years for income which inflates the base years on which all other
growth rates are proportionately applied , and the county was
further erroneous in utilizing a lower growth rate for expenses
than it did for revenues.

The testimony would indicate to the

Commission that expenses would have at least the same rate of
growth as income.

Therefore, the Commission finds that a growth

rate of between 4.5% and 4.75% for all years for both income and
expenses is reasonable.
14.

The parties were in agreement that a capitalization

rate between 10.5% and 11.1% is reasonable.

The Commission finds

that a capitalization rate of 10.5% should be utilized.
15.

The parties further agreed that a discount rate of

13.5% to 14% is reasonable.

The Commission finds that a discount

rate of 13.5% is reasonable and should be utilized in this
proceeding.
Based upon the foregoing findings of fact, the Commission
now makes and enters its:
CONCLUSIONS OF LAW
1.

The income approach to value is the correct and

proper method of valuation to use in this proceeding.
2.

The Petitioner has the burden of proof to establish

that the value placed on the property by the Salt Lake County
Board of Equalization is not correct, and further has the burden
of proof to establish the correct value.

If the Respondent wants

to increase the value beyond the value established by the Board of
Equalization, then the Respondent has the burden of proof to
establish a value higher than that which was placed on the

property by the Salt Lake County Board of Equalization.
3.

The Petitioner has substantially met its burden of

4.

The Respondent has not met its burden of proof to

proof.

establish a value higher than that which had been determined by
the Board of Equalizaiton.
ORDER
Based upon the foregoing findings of fact and conclusions
of law, and further based upon the implementation of those
findings and conclusions into the calculation of a value, the Tax
Commission determines that the property in question has a value of
$31,000,000 as of the lien date in question in this proceeding.
The Salt Lake County Auditor is ordered to adjust the records of
the above property to reflect this order.

DATED this /3^

day of /2^0/l^lP.

, 1990.

BY ORDER OF THE UTAH STATE TAX COMMISSION.

^t^^vC^-^
B. Pacheco
;ommissioner

G. Blaine Davis
Commissioner

NOTICE: You have ten (10) days after the date
to file a request for reconsideration or thirJ
the date of final order to file in the Supre:
for judicial review. Utah Code Ann. §§ 63-4
63-46b-14(2)(a).
GBD/lgh/8751w
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MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Decision to the following:
Little America Hotel
c/o Louis Callister
CALLISTER, DUNCAN & NEBEKER
Suite 800 Kennecott Building
Salt Lake City, UT
84133
Robert L. Yates
Salt Lake County Assessor
2001 South State #N2323
Salt Lake City, UT
84190
Mike
Salt
2001
Salt

Reed
Lake County Auditor
South State Street, #N2200
Lake City, UT
84190

Karl
Salt
2001
Salt

Hendrickson
Lake County Attorney
South State Street, S3600
Lake City, UT
84108

Marc B. Johnson
Tax Administrator
Government Center
Salt Lake City, UT
DATED this

((^

day of

QjY)*!^

Secretary

-8-

84190
1990.

' /•" ,^ ^ , r •*, .
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BEFORE THE UTAH STATE TAX COMMISSION
SINCLAIR OIL CORPORATION,
dba LITTLE AMERICA HOTEL CO.,
Petitioner,
ORDER
COUNTY BOARD OF EQUALIZATION OF
SALT LAKE COUNTY,
STATE OF UTAH,

Appeal No. 89-0536
Account No. 15-01-477-001

Respondent

STATEMENT OF CASE
This matter came before the Utah State Tax Commission
upon a Petition for Reconsideration, dated May 3, 1990, filed
by

the

Respondent

as

a

result

of

the

Commission's

final

decision, dated April 13, 1990.
The Petition was heard on August 14, 1990.

G. Blaine

Davis, Commissioner, Joe B. Pacheco, Commissioner, and Paul F.
Iwasaki, Administrative Law Judge, heard the matter for and in
behalf

of

the

Petitioner

were

Commission.
Louis

H.

Present
Callister,

and
Jr.,

representing
and

Dorothy

the
C.

Plesche, attorneys at law, of the law firm Callister, Duncan,
and Nebeker.

Appearing for the

Respondent

was

Bill

Thomas

rusceai JNO. s^-uojb
Peters, of Kinghorn, Peters, Styler and Probst, and Mary Ellen
Sloan, Deputy Salt Lake County Attorney.
Based

upon

the

documents

submitted

and

the

oral

arguments of the parties, the Tax Commission hereby makes its:
FINDINGS
1.

Utah

Administrative

Rule

R861-1-5A(P)

provides

that a Petition for Reconsideration "will allege as grounds for
reconsideration
discovery

of

either
new

a mistake

evidence."

in

Under

law
this

or

fact,
rule,

or

the

the

Tax

Commission may exercise its discretion in granting or denying a
Petition for Reconsideration.
2.

The Respondent has asked for a reconsideration of

the order of the Commission in three areas: (1) the franchise
fee; (2) property taxes and; (3) rooms departmental expenses.
3.

The Respondent challenges the Commission's use of

a franchise fee as one of the expenses because the Petitioner
does not actually pay a franchise fee.

The position of the

Respondent is that if a franchise fee had not been included in
the expenses, the net income of the Petitioner would have been
higher, and therefore, the fair market value would have been
higher.
While

the

statement

of

the

Respondent

that

the

exclusion of the franchise fee would result in a higher value
is certainly true, and while the Commission had some concern
about the inclusion of the franchise fee, the witnesses for
both the Petitioner and Respondent ail testified that if anyone
were to purchase the property, it would be necessary for any

appeal JNO . ay-UDJb
other

party

to

pay

a

franchise

fee

to

a

national

chain

organization.
Mr. Evans, the county appraiser for the Respondent,
on page 65 of exhibit 3 included a franchise fee for 1988, the
base year, in an amount of $673,143.

Mr. Hire, the witness for

the Petitioner, on page 20 of exhibit 9 included a franchise
fee

for

1988

in an

amount

of

$557,000.

Thus,

there

was

uncontroverted evidence before the Commission that a franchise
fee would be necessary

for any other party to

operate

the

business, and that a franchise fee was a reasonable expense to
deduct

in

calculating

the

income

to

be

capitalized

determining the fair market value of the property.

in

Therefore,

there is no evidence on which to base any other finding.
4.
Commission

The Respondent also takes the position that the
erred

in using

actual

property

tax

expenses

in

arriving at its value when, in fact, the amount of property tax
expense will be less as a result of the order of the Tax
Commission.

While that may be true, neither of the parties

presented any testimony on how much the reduction or increase
would

be

from

the

base

year

based

upon

the valuations.

Therefore, if property taxes do, in fact, decline as a result
of the order of the Tax Commission, and if the actual property
taxeL are used for following years in the calculation of fair
market value, then increases in the value will result in future
years,

and

any

corrections

resulting

from

changes

in

the

property taxes should be made in future years.
5.

The Respondent also challenges

the Commission' s

calculation in using the room s departmental expense.

However,

x~ifc-/v-/v^u.j.
'ft

i^u

.

w .

the Commission

used the actual

room's departmental expense.

Therefore, any changes in future years should be considered in
future calculations of fair market value of the property.
DECISION AND ORDER
Based

upon

the

foregoing,

the Commission

concludes

that the order heretofore entered in this matter on or about
April 13, 1990, was correct, and any changes based upon the
objections of the Respondent as stated in their Petition for
Reconsideration should be implemented
the property

in

future

years.

in making appraisals of

Therefore, the

Petition

to

reconsider and change the fair market value determined by said
order dated April 13, 1990, is hereby denied.
DATED this

7 ~~ day of

It is so ordered,
, 199(7.

BY ORDER OF THE UTAH STATE TAX COMMISSIO

_^pe B..3^
Pacheco

££*>&
G. Blaine Davis
Commissioner

Commissioner

NOTICE: You have thirty (30) days after the date of the final
order to file with the Supreme Court a petition for judicial
review. Utah Cede Ann. §§63-46b-13(1), 63-46b-14(2)(a).
GBD/lgh/0759w
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MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Decision to the following:
Little America Hotel
c/o Louis Callister
CALLISTER, DUNCAN & NEBEKER
Suite 800 Kennecott Building
Salt Lake City, UT
84133
Robert L. Yates
Salt Lake County Assessor
2001 South State #N2323
Salt Lake City, UT
84190
Mike
Salt
2001
Salt

Reed
Lake County Auditor
South State Street, #N2200
Lake City, UT
84190

Karl
Salt
2001
Salt

Hendrickson
Lake County Attorney
South State Street, S3600
Lake City, UT
84190

Marc B. Johnson
Tax Administrator
Government Center
Salt Lake City, UT
DATED this

f >Jt
^

84190
/

day of

L t o ^ ^ ^ - ^

Sec retary/

199^.

DAVID E. YOCOM
Salt Lake County Attorney
By: MARY ELLEN SLOAN (2980)
Deputy County Attorney
Attorney for Salt Lake County
2001 South State Street #S3600
Salt Lake City, Utah 84190-1200
Telephone: (801) 468-2652
BILL THOMAS PETERS
KINGHORN, PETERS, STYLER & PROBST
Special Deputy Salt Lake County Attorney
9 Exchange Place #400
Salt Lake City, Utah 84111
Telephone: (801) 364-8644

IN THE SUPREME COURT OF THE STATE OF UTAH

BOARD OF EQUALIZATION OF
SALT LAKE COUNTY, STATE OF
UTAH,
Petitioner,

*
*

CERTIFICATE OF MAILING
OF PETITION FOR REVIEW OF
AGENCY ACTION

*

-vSINCLAIR OIL CORPORATION,
d/b/a LITTLE AMERICA HOTEL
COMPANY; and UTAH STATE TAX
COMMISSION,

*

Docket No.

*

State Tax Commission
Appeal No. 89-053 6

*
*

Account No. 15-01-477-001

Respondents.

I hereby certify that I mailed a copy of the Petition
for Review of Agency Action to Sinclair Oil Corporation d/b/a
Little America Hotel Company, c/o Louis Callister and Dorothy
Plesche,

CALLISTER,

DUNCAN

&

NEBEKER,

Suite

800

Kennecott

Building, Salt Lake City, Utah 84133, attorneys for Respondent

Little America Hotel; Utah State Tax Commission, Heber Wells
Building, 160 East 300 South, Salt Lake City, Utah 84110; R.
Paul Van Dam Utah Attorney General, 236 State Capitol Building,
Salt Lake City, Utah 84114 on this

DATED this

V?

v*

day of February, 1991.

day of February, 1991.

DAVID E. YOCOM
Salt Lake County Attorney

MARY ELLEN SLOAN
Deputy County Attorney
Attorney for Salt Lake County
jp/703+

DAVID E. YOCOM
Salt Lake County Attorney
By: MARY ELLEN SLOAN (2980)
Deputy County Attorney
Attorney for Salt Lake County
2001 South State Street #S3600
Salt Lake City, Utah 84190-1200
Telephone: (801) 468-2652
BILL THOMAS PETERS
KINGHORN, PETERS, STYLER & PROBST
Sepcial Deputy Salt Lake County Attorney
9 Exchange Place #400
Salt Lake City, Utah 84111
Telephone: (801) 364-8644

IN THE SUPREME COURT OF THE STATE OF UTAH

BOARD OF EQUALIZATION OF
SALT LAKE COUNTY, STATE OF
UTAH,

PETITION FOR REVIEW OF
AGENCY ACTION

Petitioner,
Docket No.

-V-

SINCLAIR OIL CORPORATION,
d/b/a LITTLE AMERICA HOTEL
COMPANY; and UTAH STATE TAX
COMMISSION,

State Tax Commission
Appeal No. 89-0536
Account No. 15-01-477-001

Respondents.

Pursuant to Section 63-46b-16, Utah Code (1988), and
Rule 14 of the Utah Rules of Appellate Procedure, Petitioner,
Board of Equalization of Salt Lake County, petitions the Utah
Supreme Court to modify the Final Decision of the Utah State
Tax Commission dated April 13, 1990.

Petitioner filed a Request for Reconsideration on May
3,

1990,

(1988).

in

conformity

with

Section

63-465-13,

Utah

The Request was denied January 7, 1991.
DATED this

£

day of February, 1991.
DAVID E. YOCOM
Salt Lake County Attorney

yv\
MARY ELLEN SLOAN
Deputy County Attorney
Attorney for Salt Lake County
jp/703+

Code

